
I. IN GENERAL (§§ 1 TO 2.5)

II. ILLUSTRATIVE FACTUAL SITUATION (§§ 3
TO 8)
A. GENERALLY (§§ 3 TO 5)
B. INSTRUCTIONS AS TO USE OF TOXIC

SUBSTANCE (§§ 6 TO 8)

III. LEGAL BACKGROUND (§§ 9 TO 22)
A. THEORIES OF RECOVERY (§§ 9 TO 15)
B. DAMAGES (§§ 16 TO 22)

IV. CASE INTAKE (§§ 23 TO 29)

V. INVESTIGATING THE CASE (§§ 30 TO 44)
A. MEDICAL ISSUES; CAUSATION (§§ 30 TO 35)
B. USING MEDICAL CONSULTANTS (§§ 36 TO

40)
C. DETERMINING THE FACTS (§§ 41 TO 44)

VI. PRESUIT CONSIDERATIONS (§§ 45 TO 48)
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VII. DISCOVERY (§§ 49 TO 75)
A. GENERALLY (§ 49)
B. DEPOSITIONS (§§ 50 TO 54)
C. REQUESTS FOR PRODUCTION OF

DOCUMENTS (§ 55)
D. INTERROGATORIES (§§ 56 TO 75)

1. To Painting Contractor (§§ 56 to 68)
2. To Chemical Manufacturer (§§ 69 to 75)

VIII. TRIAL PREPARATION (§§ 76 TO 83)

IX. TRIAL (§§ 84 TO 106)
A. JURY SELECTION (§§ 84 TO 86)
B. OPENING STATEMENT (§§ 87 TO 89)
C. PRESENTING PLAINTIFF’S CASE (§§ 90 TO

100)
D. CLOSING ARGUMENT (§§ 101 TO 102)
E. JURY INSTRUCTIONS (§§ 103 TO 106)

X. APPENDIX (§§ 107 TO 115)

I. IN GENERAL
§ 1 Introduction
§ 2 Scope of the article
§ 2.5 Federal pre-emption of labeling defect claims

II. ILLUSTRATIVE FACTUAL SITUATION

A. GENERALLY
§ 3 In general
§ 4 Toxic exposure incident
§ 5 —Application to construction setting

B. INSTRUCTIONS AS TO USE OF TOXIC
SUBSTANCE

§ 6 Contractor’s Application Instructions
§ 7 —Solvent Manufacturer’s Recommendations
§ 8 Manufacturer’s Material Safety Data Sheet

37 Am. Jur. Trials 115
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III. LEGAL BACKGROUND

A. THEORIES OF RECOVERY
§ 9 In general
§ 9.5 Theories of employer liability
§ 10 Liability of owner
§ 11 Liability of general contractor
§ 12 Right to control work of independent contractor
§ 13 Statutory duties of owners and contractors
§ 14 Liability of paint manufacturer
§ 14.5 Warning Requirements; Learned Intermediary Defense
§ 15 Application of statute of limitations

B. DAMAGES
§ 16 In general
§ 17 Personal injury damages—Generally
§ 18 —Checklist
§ 18.3 —Emotional distress
§ 18.5 —Medical monitoring
§ 19 Wrongful death damages—Generally
§ 20 —Checklist
§ 21 Client’s diary
§ 22 Damage experts

IV. CASE INTAKE
§ 23 In general
§ 24 Initial client interview
§ 25 —Client preparation for interview
§ 26 Client Interview Checklist
§ 27 Options at conclusion of client interview
§ 28 Setting the fee
§ 29 Payment for litigation expenses

V. INVESTIGATING THE CASE

A. MEDICAL ISSUES; CAUSATION
§ 30 In general
§ 31 Medical Investigation Checklist
§ 32 Medical and scienti�c research sources
§ 33 Medical records
§ 34 Workers’ compensation claim
§ 35 Medical Report

Mishandling Toxic Substances
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B. USING MEDICAL CONSULTANTS
§ 36 In general
§ 37 Treating physician
§ 38 Medical specialist
§ 39 —Preparing the expert
§ 40 — —Preparation Checklist

C. DETERMINING THE FACTS
§ 41 In general
§ 42 Site investigation
§ 43 Finding fact witnesses
§ 44 Witness Interview Checklist

VI. PRESUIT CONSIDERATIONS
§ 45 In general
§ 46 Depositions to perpetuate testimony
§ 47 Plainti�’s pleadings
§ 48 Illustrative Complaint

VII. DISCOVERY

A. GENERALLY
§ 49 In general

B. DEPOSITIONS
§ 50 In general
§ 51 Deposition Checklist—Chemical Manufacturer
§ 52 —Painting contractor
§ 53 —Site manager
§ 54 Defense Discovery Preparation—Checklist

C. REQUESTS FOR PRODUCTION OF
DOCUMENTS

§ 55 In general

D. INTERROGATORIES

1. To Painting Contractor
§ 56 In general
§ 57 De�nitions
§ 58 Capacity in Which Work Was Performed

37 Am. Jur. Trials 115
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§ 59 Notice of Presence of Plainti�
§ 60 Method of Applying Product Containing Toxic Chemicals
§ 61 Use of Product Testing Procedures
§ 62 Quality of Supervision at Work Site
§ 63 Other Accidents Involving Same or Similar Substances
§ 64 Results of Defendant’s Investigation
§ 65 Identity of Anticipated Trial Witnesses
§ 66 Extent of Insurance Coverage
§ 67 Contentions Defendant Expects to Make
§ 68 Financial Resources of Defendant

2. To Chemical Manufacturer
§ 69 In general
§ 70 Product Identi�cation
§ 71 Negligent Product Testing Procedures
§ 72 Labeling; Warning
§ 73 Prior Accidents Involving Toxic Substance
§ 74 Warranties
§ 75 Disclosure of Defendant’s Expert Witnesses

VIII. TRIAL PREPARATION
§ 76 In general
§ 77 Developing a theme for the case
§ 78 Mapping the trial
§ 79 Assessing and using plainti� as a lead witness
§ 80 Assessing and using defendant as an adverse witness
§ 81 Assessing relative strength of the witnesses
§ 82 Continuity of the case
§ 83 Checklist for Mapping the Trial

IX. TRIAL

A. JURY SELECTION
§ 84 In general
§ 85 Selecting a jury
§ 86 Technique of conducting voir dire

B. OPENING STATEMENT
§ 87 In general
§ 88 Plainti�’s Opening—Illustrative Paragraphs
§ 89 —Checklist

Mishandling Toxic Substances
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C. PRESENTING PLAINTIFF’S CASE
§ 90 In general
§ 91 Plainti�’s demeanor as a witness
§ 92 Preparing the trial witnesses
§ 93 Presenting plainti�’s witnesses
§ 94 Presenting expert testimony
§ 95 Experimental evidence
§ 96 —Illustrative Testimony
§ 97 Handling the Causation Issue—Direct Examination
§ 98 —Cross-examination
§ 99 —Redirect examination
§ 100 —Checklist

D. CLOSING ARGUMENT
§ 101 In general
§ 102 Illustrative Summation Highlights—Plainti�

E. JURY INSTRUCTIONS
§ 103 In general
§ 104 Liability
§ 105 Damages
§ 106 Comparative Negligence

X. APPENDIX
§ 107 In general
§ 108 Expert witness list
§ 109 Textbooks
§ 110 Federal government publications
§ 111 Industry publications
§ 112 Medical periodicals—toxic substances
§ 113 —Pulmonary conditions
§ 114 Annotations
§ 115 Legal periodicals

INDEX

Administrative violations as basis of
contractor liability, § 13

Adverse witness, defendant as, § 80
Anxiety as element of damages, § 17
Attorney fees, § 28

Attorneys at law
– acceptance of case, § 27
– attorney fees, § 28
– case intake, § 23
– initial client interview, §§ 24–26

37 Am. Jur. Trials 115
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– litigation expenses, payment of,
§ 29

Bibliography, §§ 107–115
Burden of proof, jury instruction,

§ 104
Causation generally, § 100

– cross-examination as to, § 98
– direct examination as to, § 97
– investigation of case, §§ 30–35
– redirect examination, § 99

Checklists
– causation, § 100
– client interview, § 26
– depositions

– – chemical manufacturer, § 51
– – defense discovery prepara-

tion, § 54
– – painting contractor, § 52
– – site manager, § 53

– mapping trial, § 83
– medical investigation, § 31
– medical specialist preparation,

§ 40
– opening statement of plainti�,

§ 89
– personal injury damages, § 18
– witness interviews, § 44
– wrongful death damages, § 20

Children, recovery of wrongful death
damages by, § 19

Clinical studies, admissibility of evi-
dence as to, § 95

Closing argument generally, § 101
– illustrative summation highlights,

§ 102
Comparative negligence, jury instruc-

tion, § 106
Contingent fees, § 28
Contractors

– knowledge of danger, § 4
– safety instructions issued by, § 6

Control over independent contractor
as basis of liability, § 12

Cross-examination, causation issue,
§ 98

Damages generally, § 16
– diary of plainti�, use of, § 21
– depression as element of, § 17
– enjoyment of life, impairment of,

§ 17
– expert testimony as to, § 22
– funeral expenses, § 19

– general damages, § 17
– jury instruction as to, § 105
– loss of consortium, § 19
– mental anguish or su�ering, § 17
– medical expenses, recovery of,

§ 17
– pain and su�ering, § 17
– past and future earnings, recovery

of, § 17
– personal injury damages, §§ 17,

18
Sexual dysfunction, § 17

– special damages, § 17
– wrongful death damages, §§ 19,

20
Depositions generally, § 50

– chemical manufacturer, deposi-
tion checklist, § 51

– defense preparation checklist,
§ 54

– painting contractor, deposition
checklist, § 52

– perpetuation of testimony by, § 46
– site manager, deposition checklist,

§ 53
Depression as element of damages,

§ 17
Direct examination, causation issue,

§ 97
Discovery generally, § 49

– depositions, §§ 50–54
– interrogatories, §§ 56–75
– production of documents, request

for, § 55
Documents, production of, § 55
Duty of care

– employer of independent contrac-
tor, § 10

– general contractor, § 11
Earnings, past and future, recovery

of, § 17
Employers, control over independent

contractor as a�ecting, §§ 10, 12
Enjoyment of life impairment as ele-

ment of damages, § 17
Experimental evidence generally, § 95

– illustrative testimony, § 96
Experts and expert witnesses

– construction industry expert,
§ 108

– damages expert, § 22
– disclosures by chemical manufac-

turer, interrogatory as to, § 75

Mishandling Toxic Substances
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– expert witness list, § 108
– hygiene and toxicology expert,

§ 108
– medical consultant, use of, §§ 36–

40
– preparation of, § 39
– presenting expert testimony, § 94
– toxicology expert, § 108
– treating physician as causation

expert, § 37
Faulty supervision as basic of contrac-

tor liability, § 11
Forms, illustrative complaint, § 48
Funeral expenses as element of dam-

ages, § 19
General contractors, liability of, §§ 11–

13
General damages, recovery of, § 17
Hazardous products liability, § 14
Illustrative fact situation, §§ 3–5
Inherently dangerous work, liability

in case of, § 10
Instructions as to use of toxic sub-

stance
– contractor’s application instruc-

tions, § 6
– material safety data sheet, § 8
– warnings of danger by manufac-

turer, § 14
Interrogatories generally, §§ 56, 69

– defense investigation results, § 64
– insurance coverage, § 66
– labelling, interrogatory to manu-

facturer as to, § 72
– other accidents, interrogatory to

contractor as to, § 63
– prior accidents, interrogatory to

manufacturer as to, § 73
– product testing by manufacturer,

§ 71
– to chemical manufacturer, §§ 69–

75
– to painting contractor, §§ 56–68

Interviews and interviewing
– client preparation for, § 25
– initial client interview, § 24
– interview checklist, § 26
– witness interviews, §§ 43, 44

Investigation of case generally, §§ 30,
36, 41
– causation, §§ 30–35
– defense investigation results, in-

terrogatory as to, § 64

– medical issues, §§ 30–35
– site investigation, § 42
– witness interviews, §§ 43, 44

Jury and jury trial generally, §§ 84, 85
– comparative negligence, jury in-

structions, § 106
– Damages (this index)
– Experts and expert witnesses (this

index)
– instructions, §§ 103–106
– voir dire techniques, § 86

Jury instructions generally, § 103
– comparative negligence, § 106
– damages, § 105
– liability, § 104
– pattern jury instructions, use of,

§ 103
Labeling. interrogatory to manufac-

turer as to, § 72
Lead poisoning, § 1
Loss of consortium, § 19
Manufacturers

– instructions as to use of toxic
substance, §§ 7, 8

– interrogatories to, §§ 69–75
– liability of, § 14
– material safety data sheet, § 8
– products liability, § 14
– recommendations as to use of

toxic substance, § 7
– strict liability in tort, § 14
– warning of danger as a�ecting li-

ability, § 14
Material safety data sheet, § 8
Medical expenses, recovery of, § 17
Medical periodicals

– pulmonary conditions, § 113
– toxic substances, § 112

Medical records and reports, case
investigation, §§ 30–35

Mental anguish or su�ering as ele-
ment of damages, § 17

Negligence
– jury instruction as to, § 104
– product testing by manufacturer,

interrogatory as to, § 71
Notice

– �nancial resources of defendant,
§ 68

– insurance coverage, extent of,
§ 66

– investigation by defense, results
of, § 64

37 Am. Jur. Trials 115
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– on-site presence of plainti�, inter-
rogatory as to, § 59

– other accidents, § 63
– product testing procedures, use

of, § 61
– quality supervision, § 62
– toxic chemical application,

method of, § 60
– trial witnesses, identity of, § 65

Open and apparent dangers, contrac-
tor liability for, § 11

Opening statement generally, § 87
– checklist as to plainti�’s opening

statement, § 89
– illustrative opening statement by

plainti�, § 88
Other accidents, interrogatory to

painting contractor as to, § 63
Pain and su�ering damages, § 17
Pattern jury instructions, § 103
Physicians and surgeons

– medical consultants, use of, §§ 36–
38

– medical examiner, workers’ com-
pensation proceeding, § 35

– specialist as causation expert, § 38
– treating physician as consultant,

§ 37
Pleading generally, § 47

– illustrative complaint, § 48
Prior accidents, interrogatory to

manufacturer as to, § 73
Production of documents, § 55
Proximate cause, jury instruction as

to, § 104
Punitive damages, jury instructions as

to, § 105
Records, case investigation, § 33
Redirect examination, causation issue,

§ 99
Requests for production of docu-

ments, § 55
Safety engineer as case investigator,

§ 42
Safety instructions

– contractor application instruc-
tions, § 6

– material safety data sheet, § 8
– solvent manufacturer recommen-

dations, § 7
Safety meetings, discussion of toxic

chemicals during, § 4

Safety statute violation as basis of li-
ability, § 13

Scope of article, § 2
Sexual dysfunction as element of dam-

ages, § 17
Special damages, recovery of, § 17
Statute of limitations, § 15
Statutory violation as basis of liability,

§ 13
Strict liability in tort, § 14
Supervision, faulty supervision as basis

of contractor liability, § 11
Tests and testing

– experimental evidence, admis-
sibility of, §§ 95, 96

– negligent testing procedures by
manufacturer, § 71

– product testing by contractor,
§ 61

Theories of recovery generally, § 9
– contractor liability, § 11
– owner liability, § 10
– paint manufacturer liability, § 14
– right to control work of indepen-

dent contractor, § 12
– statute of limitations as a�ecting,

§ 15
– statutory duties of owners and

contractors, § 13
– vicarious liability of employer,

§ 10
Trial, §§ 76–78, 90
Vicarious liability of employer, § 10
Voir dire generally, §§ 84, 85

– techniques, § 86
Warning

– interrogatory to chemical manu-
facturer as to, § 72

– knowledge of contractor as to
chemical danger, § 4

– manufacturer warning as a�ect-
ing liability, § 14

Warranties, interrogatory to manufac-
turer as to, § 74

Witnesses generally, § 93
– adverse witness, assessing and us-

ing defendant as, § 80
– assessing relative strength of, § 81
– Experts and expert witnesses (this

index)
– �nding fact witnesses, § 43
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– identity of, interrogatory as to,
§ 65

– interview checklist, § 44
– mapping trial, §§ 78, 83
– plainti� as lead witness, assessing

and using, §§ 79, 91
– preparation of, § 92

Workers’ compensation, investigation
of case by use of claim, § 34

Work plan as a�ecting contractor li-
ability, § 11

Wrongful death damages, §§ 19, 20
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